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it appears, therefore, that any unpaid consumer has an action at law for the 
illegal overcharge. "There are limits even to the power of a court of equity; 
and in matters where the party has a remedy at law, it has no more power to 
set aside the statute (of limitations) than a court of law has." Wood on 
Limitations (Ed. 3), §§ 63, 58; Walker v. Smith, 16 Tenn. 238; Peo. v. Mich. 
Central Ry. Co., 145 Mich. 140; Carey-Lombard Lumber Co. v. Dougherty, 
125 111. App. 258. This proposition as supported by the cited cases rests 
upon the maxim that "equity follows the law." Although the statutes of lim- 
itations at first met with disfavor, now "they are found and approved in all 
systems of jurisprudence ; * * * important public policy lies at their founda- 
tion." Nichols v. Randall, 136 Cal. 426, 432; Wood v. Carpenter, 101 U. S. 
I3S. J 39- They are construed liberally. Lawson v. Tripp, 34 Utah 28, 
95 Pac. 520. 

Wills — Construction — Repugnant Clauses — In the first eight clauses 
of his will testator gave general and specific legacies to the amount of $27,000. 
In the ninth clause he recited the execution of a deed to his son, reserving a 
life estate to himself and wife, and then gave his son his gold watch and all 
his diamonds. In the tenth and eleventh clauses he then gave all his real 
and personal property to his wife and provided that if she predeceased him 
the said property should pass to his son. The land conveyed to the son was 
testator's own land and it had a rental value of $600 a month. No specific 
property is charged with the payment of the legacies <iven in the first eight 
clauses and no particular fund is pointed out for thoir satisfaction. Held, 
that the gift to the wife was of the property not disponed of under the previ- 
ous portions of the will, as the word "residue," or some similar word, was 
inadvertently omitted from the clause containing the gift to the wife. Bacon 
et al. v. Nichols et al. (1909), — Colo. — , 105 Pac. 1082. (Musser, J., not 
participating, GabbERT and Campbell, JJ., dissenting.) 

It would seem that the majority of the court, in their very commendable 
desire to give effect to the testator's intention, have overreached themselves 
and, as was pointed out in the dissenting opinion, have actually made a will 
for the testator instead of construing the one which he made. It is of course 
well settled that a court will look to the whole instrument to ascertain the 
testator's intention and will construe each part with relation to the language 
used in other parts, but it is the intention actually expressed in the will which 
controls. Martindale v. Warner, 15 Pa. St. 471 ; Quincy v. Rogers, 9 Cush. 
(Mass.) 291; Elliot v. Topp, 63 Miss. 138; Couch v. Eastmen, 29 W. Va. 784, 
3 S. E. 23; Sherrod v. Sherrod, 38 Ala. 537; Gilmore v. Jenkins, 129 la. 686, 
106 M. W. 193; 2 Woerner, Am. Law of Administration, Ed. 2, § 414. Cer- 
tainly, as was said in Sherrod v. Sherrod, supra, "the court cannot resort to 
conjecture when the terms of the will are of intelligible import. To do so 
would be to make a will conforming to what it is supposed the testator 
intended, not to search for the intention in the construction of what is said." 
By the great weight of authority, where an irreconcilable repugnancy exists 
between different clauses of a will the posterior clause prevails. 2 WoernER, 
Am. Law of Administration, Ed. 2, § 415; 1 Jarman, Wills, *436; 1 Red- 
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field, Wills *45i; Schouler, Wills, § 478; UndErhill, Wills, § 357; 
Covenhoven v. Shuler, 2 Paige (N.Y.) 122, 21 Am. Dec. 73; Armstrong v. 
Crapo, 72 la. 604, 34 N. W. 437; Heidlebaugh v. Wagner, 72 la. 601, 34 N. W. 
439; Covert v. Sebern, 73 la. 564, 35 N. W. 636; Rogers v. Highnote, 126 Ga. 
740, 56 S. E. 93; Martley v. Martley, 77 Neb. 163, 108 N. W. 979; Frank v. 
Frank, 120 Tenn. 569, 11 1 S. W. 11 19; Murfitt v. lessop, 94 111. 158; Foster 
v. Stevens, 146 Mich. 131, 109 N. W. 265; Howard v. Howard, 4 Bush. (Ky) 
494. Where conflicting and repugnant clauses of a will are plain and unam- 
biguous, words cannot be supplied for the purpose of expressing the supposed 
intention of the testator; or in other words a court cannot make a will for a 
testator, by supplying words supposed to have been omitted by him, in order 
to indicate an intention which the will itself does not express. 2 WoernEr, 
supra ; Underhill, Wills, § 361 ; Pickering v. Langdon, 22 Me. 413 ; Simpson 
v. Smith, 33 Tenn. 394. Neither in such circumstances is extrinsic evidence 
admissible to add to, or subtract from, its meaning. Arthur v. Arthur, 10 
Barb. (N.Y.) 1; Bulkley v. Worthington etc. Society, 78 Conn. 526, 63 Atl. 
351, 12 L. R. A. (N.S.) 785; St. Paul's Sanitarium v. Freeman (Tex. Civ. 
App.), in S. W. 443; 2 WoernEr, § 421. From these authorities it would 
seem that the dissenting opinion is correct and that the general bequests in 
the first eight clauses of the will are nullities. 



